
No. 9015

Unili^l Sialics

Cinnil Court of \|)|)(m1s

1or the Ninth < .ir( nil

Pacific States Samncs tV Loan Company,

) a corporation, substituted for Hoconstruc-

tioTi Finance Corporation, a <'oi-])oration.

Apprlldnt,

vs.

Leo F. Schmitt, as Receiver of Bank of

\evada Savings & Trust Company, Car-

oN Valley Bank, Tonopah Ban kino

Corporation and Virginia City Bank,

Appellees.

BRIEF FOR APPKLLANT

NLviiM* 1. ]']. Harrison.

'|\ W. DAHi^ynsT,

James S. Moork. Jr.,

I'.ROBECK, PhLEOER & ILvKRlSON,

710 Crocker Building.

San Francisco, California.

Okhu K, Daiilqi'Ist, Nekf & IIerhinoton

Afiornitfs for Appellant.

FILED

Financial Center Building,

San Francisco, Calif«)rnia.

Of ('ni(HSel.

PAULP.O'SR.BK,

PARKER PR.NT.NC COMPANY 94B .AN.OM. .T-rrT ..N r-»-C..CO





Subject Index

Page

ATEMENT OF PLEADINGS AND FacTS SHOWING JURISDICTION... 1

^lATEMENT OF THE CaSE _ 2

A. The Action 2

B. The Appellant's Grounds for Reversal 4

1. The stock in controversy is appurtenant to the

land and passed by conveyance thereof 4

2. The defendant and the bank of which he is re-

j
ceiver are not bona fide purchasers for value 4

C. Statement of the Facts _ 4

SSIGNMENTS OF ErROR ReLIED UpON _ 11

RGUMENT _ _ 11

I. The Stock in Controversy is Appurtenant to the

Land and Passed by Conveyance Thereof 11

Assignments of Error Involved 11

Discussion 13

II. The Defendant Not Being an Innocent Purchaser or

Encumbrancer for Value Cannot Assert a Lien on

the Stock Adverse to Plaintiff 30

(a) Assignments of Error Involved 30

( b ) Discussion 31



Table of Authorities Cited

Page

11 C. J. 454 _ _....- -...-.- - 3

Cook V. American T. & W. Co. (R. I.) 65 Atl. 641 3

Del Mar Water Co. v. Eshleman, 167 Cal. 666, 140 Pac.

591, 948 -.... 2

12 Fletcher, Cyclopedia Corparations 293 _ 3

Ireton v. Idaho Irrigation Company, 30 Idaho 310, 164 Pac.

687 „ - - - ^0,2,

Johnson's Estate, In re, 64 Utah 114, 228 Pac. 748, 750 19,2

Jones on Chattel Mortgages (5th ed.), p. 3 3

Janes on Chattel Mortgages (5th ed.). Sec. 278 3^

Louisville Trust Co. v. Louisville R. R. Co., 75 Fed, 433 3.,

Nevada Compiled Laws, Section 987 _ _ 33, 3'

Prosole V. steamboat Canal Company^ 37 Nev. 154, 140 Pac.

720 - i;;

Restatement of the Law of Agency, §276 „.... _ 3i

Southern California Edison Co. v. R. R. Commission, 194

Cal. 757, 763, 230 Pac. 661 _
."

2!

I

Thomas Estate, In re, 147 Cal. 236, 81 Pae. 539 17, 28, 2i|

Treat v. Burns, 216 Cal. 216 31!

Twin Falls L. & W. Co. v. Twin Falls Canal Co., 7 Fed.
|

Supp. 238 (affirmed C. C. A. 9, 79 Fed. (2) 431, certiorari
|

denied 80 L. ed. 466) _ _ _ 1"

WestinghoMse etc. Co. v. Brooklyn R. T. Co., 288 Fed. 221 3-'

Works V. Merritt, 105 Cal. 467 _ 3;

Yellowstone Valley Company v. Associated Mortgage Inves-

tors, 88 Mont. 73, 290 Pac. 255 _ 22,2)
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United Slates

Circuit Court of Appeals

For the Ninth Circuit

'acific States Savings & Loan Comi'any,

a corporation, substituted for Reconstruc-

tion Finance Corporation, a conioration.
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vs.

>E0 F. ScHMiTT, as Receiver of Bank of
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,
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BRIEF FOR APPELLANT

STATEMENT OF PLEADINGS AND FACTS SHOWING

JURISDICTION.

j
The District Court had jurisdiction under Title 28,

[u. S. C, Sec. 400, and under Title 1>S V. S. C, Sec. 41(1).

ihe matter in controversy exceeding the sum of $.^000 an.i

the action arising under the Uiws of the Fnited States.

The action was instituted in the T^nite.l States D.stnct

~^^ences (R ) are to pages of the Tran.soript of Rivonl.

All emphasis herein is supplied by us.



Court for the District of Nevada by Reconstruction

Finance Corporation, a corporation organized under tli

laws of the United States (15 U. S. C, Sec. 601), all o

the stock of which is owned by the United States (Ij

U. S. C, Sec. 602). It was brought to obtain a declaratioi'

that the plaintitf is entitled to a lien upon stock of certaiii

reservoir and canal companies alleged to be appurtenan-

to lands in the State of Nevada subject to a mortgage

'

which had been assigned to plaintiff (Complaint, R. 2)'

During the pendency of the action the mortgage was fore'

closed, the property subject thereto was sold, and Pacific

States Savings and Loan Company, a California corpora

tion, which had succeeded to the interest of plaintiff ii

the property in controversy was substituted as plaintif.

(Supp. Bill of Complaint, R. 32, Order R. 78, and Stipii

lation R. 132).

Issue was joined (Answer, R. 17, and Stipulation

R. 78 and 132) upon the original bill and supplementa

bill.

From the final judgment (R. 61 and 66) this appea

has been prosecuted by the substituted plaintiff. Thi^

court has jurisdiction of the appeal under Title 28, U. S. C.

Sec. 225(a).

STATEMENT OF THE CASE.

A. THE ACTION.

This action was commenced by Reconstruction Finance

Corporation (hereinafter referred to as R. F. C.) to ob-

tain a declaration that the stock of certain reservoir and



(itcli companies described in the complaint is subject to

lie lien of a mortgage executed by the then owner of

;rtain lands in the Lovelock Valley, also described in the

)mplaint, made to The Reno National Bank and by it

ssigned to the R. F. C. The facilities of the reservoir

Qd ditch companies had for many years been used to

ligate the mortgaged lands, and it was claimed that the

tocks of these companies were an appurtenance to the

md and as such subject to the mortgage. It was also

laimed that whether or not an appurtenance, the stocks

ad been in fact mortgaged. During the pendency of the

ction the mortgage was foreclosed and appellant Pacific

states Savings & Loan Company, which had acquired title

the mortgaged property, was substituted as plaintiff

,nd by supplemental complaint asserted its rights to the

tocks in question as the owner thereof.

Defendant, who is receiver of four Nevada state banks,

)y his answer asserted an attachment Hen on behalf of

hree of the banks for which he is receiver, but no evi-

lence was introduced in respect of such alleged attach-

nent liens. On behalf of Bank of Nevada Savings & Trust

Jompany, of which he is also receiver, defendant asserted

1 lien under a pledge agreement executed subsequent to

the mortgage of the land by one John G. Taylor, in whose

Qame the stock in question stood of record.

The District Court found that the companies whose

stock is here in controversy have at all times been en-

gaged solely in the maintenance and operation of certam

reservoirs and ditches for the diversion of waters in the

Humboldt River and their transmission to lands in the

Lovelock Valley and that plaintiff, as owner of the lands



in question, became and is entitled to all water rights anc

the use of the necessary facilities for irrigation as an ap

purtenance to the lands convej^ed. The court, however)

found that plaintiff was not entitled to the stock in ques!

tion otherwise than as it might be affected by the watei!

rights found to be owned by plaintiff (Opinion, R. 35)

i

The substituted plaintiff has appealed from the decree ii

respect of this latter determination.

B. THE APPELLANT'S GBOUNDS FOR REVEBSAL.

Appellant will rely on the following propositions a.'

grounds for reversal:

1. The stock in controversy is appurtenant to the land and passed

by conveyance thereof.

This question is raisod by the allegations of the bill

of complamt and by the findings of fact of the court

below. The conclusions of law and the decree of the couri

below are claimed to be unsupported bj^ the findings of

fact and contrar\^ to the legal effect of the facts found.

2. The defendant and the bank of which he is receiver are not bona

fide purchasers for value.

This issue was raised by the bill of complaint. The

court below made no findings thereon.

C. STATEMENT OF THE FACTS.

Prior to June 9, 1930, John G. Taylor owned, with other

property, certain lands in the Lovelock Valley, Humboldt

County, Nevada, specifically described in the complaint.

Without water these lands are practically valueless, but

with water for irrigation they are productive and of sub-



aiitial value. While the lands have certain rights to the

ise of the waters of the Humboldt Eiver based on appro-

riation and diversion for beneficial use, these rights are

f sucli late priority that only in times of exceptional

ater conditions are they sufficient fully to irrigate the

mds in question (Finding XIX, R. 55). Under an appro-

riation made by Humboldt Lovelock Irrigation Light &

'ower Company that company is authorized to maintain

dam known as the Pitt-Taylor Reservoir and impound

ertain waters of the Humboldt River during flood seasons

supplement the vested water rights of certain lands

escribed in the ijermit, including the lands then owned

|y Taylor and now owned by plaintiff (Finding XX,

I. 56, Exhibits 11 and 12, R. 107). In the transmission

;f the waters so impounded in the Pitt-Taylor Reservoir,

ts well as under the direct appropriation, the ditches

^wned ))y Young Ditch Company, Old Channel Ditch Com-

pany and Union Canal Ditch Company are used. Such

vas the situation for many years prior to June 9, 1930,

md such continued to be the situation thereafter.

On June 9, 1930, John G. Taylor conveyed to John G.

Taylor, Inc., a Wyoming corporation, all of the lands in

luestion, "together with the appurtenances * * * also

ill water rights, ditches and canals appurtenant to said

and or used in ('(mnection therewith, and all shares of

^tock of any water corporation appurtenant to said land

or the water from which are used or have been used in

L'onnection witli the irrigation or cultivation thereof"

(R. 79, Finding X, R. 49). The stock of the four water

companies continued to stand in the name of John G.

Taylor, and still stands in his name (R. 142, 143). The



water, however, continued to be used for the Taylor lands

as it had been prior to the conveyance to John G. Taylor,

Inc. and is still so used (Finding XVI, R. 54).

On April 20, 1932 (R. 80), John G. Taylor, Inc. mort-

gaged to The Reno National Bank, as security for an in-

debtedness of $700,000 evidenced by a promissory note

dated March 12, 1932, all of the lands in question

''Together with all water, water rights, water ap-

plications and water permits, or privileges, connected

with, belonging, appurtenant or incident to the lands

hereby conveyed, or used in connection with all or'

any part of the said premises, or used or usable in

connection therewith, and all dams, reservoirs and

ditches, canals or other works for storage or carry-

ing of water now owned by the mortgagor, or in

which it now has, or may hereafter acquire any in-

terest, and all applications now pending in the office

of the State Engineer of the State of Nevada, for

any and all waters to be used upon any part or por-

tion of the said lands, or used in connection there-

with.

''Together with all and singular the tenements,

hereditaments and appurtenances thereunto belong-

ing, and in anywise appertaining, and the reversion

and reversions, remainder and remainders, rents,

issues and profits thereof."

This mortgage was dated as of March 12, 1932, the

date of the note, and replaced, to correct an error in

description, a mortgage executed on March 12, 1932 (Com-

plaint, R. 7 and Answer, R. 19). It was executed without

the formalities, required by law respecting the mortgage

of chattels (R. 81). A chattel mortgage dated March 12,



1,932 was also executed but did not describe the stock in

[uestion (K. 81). This note and the mortgages securing

he same were assigned by The Eeno National Bank to

jieconstruction Finance Corporation to secure in part a

oan exceeding One Million Dollars made by the R. F, C.

The Reno National Bank (R. 81). Default having oc-

i'.urred, the mortgage was foreclosed, the property sold,

imd the property subsequently conveyed to Pacific States

Savings & Loan Company (R. 132).

1
At the time the mortgage from John G. Taylor, Inc. to

irhe Reno National Bank was being arranged as a con-

isolidation of various loans then held by the bank, rep-

resentatives of the R. F. C. were in consultation with the

i-epresentatives of The Reno National Bank, it being

then contemplated that tlie mortgage was to be assigned

fo the R. F. C. (R. 104-106, 147-148). The lands in question

tvvere represented as possessing water rights and as being

[the most valuable of the Taylor lands by reason of their

agricultural possibilities through the possession of such

water rights (R. 104-105). It was not known by the

!R. F. C. that the water rights were in any way represented

by the stock of corporations (Finding XIV, R. 52). Mr.

^Sheehan, then executive vice-president of The Reno

[National Bank, through whom the transaction was ar-

ranged, testified that it was understood the mortgage was

to cover all property of every kind owned by the Taylor

I

Company, and tliat company agreed that it should; also

that the water rights and all incidents thereto were in-

cluded (R. 147-148).

The Bank of Nevada Savings & Trust Company, a

state bank, was owned by the same interests as owned the
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stock of The Reno National Bank. It occupied the samo;

banking rooms and had the same officers and directors anc

personnel (R. 144). Subsequent to the execution of th(

mortgage from John G. Taylor, Inc. to The Reno Nationa

Bank and its assignment to the R. F. C, a pledge agree

ment was signed by John G. Taylor personally, datec

April 29, 1932, pledging to the Bank of Nevada Savings &

Trust Company as security for then or future indebted

ness certain described stocks, including with others, the

stocks here in question. At that time Taylor was nol

indebted to the Bank of Nevada Savings & Trust Com-

pany, but subsequently various sums were borrowed from

that bank by John G. Taylor, Inc., the notes being en-

dorsed by John G. Taylor (Finding XV, R. 53). The same

Mr. Sheehan acted for the Bank of Nevada Savings &

Trust Company in authorizing these loans. He testified

that he did not then know^ of the pledge agreement, didj.

not see the certificates representing the water stocks, and

in fact did not recall having seen them until the day of

the trial (R. 146). Mr. Sheehan is the same person who

had handled the $700,000 note and mortgage transaction

and who testified that he demanded that there be hypothe-

cated to secure that note all the property which Taylor

owned individually as well as all property which his

corporation, John G. Taylor, Inc., owned (R. 145-146).

The notes payable to the Bank of Nevada Savings &

Trust Company not having been paid, defendant, as re-

ceiver of that bank, claims a lien upon the stocks. While

the pleadings indicate a claim of defendant, as receiver

of three other Nevada state banks, by virtue of attach-

ments, there is no evidence in the record disclosing the

nature or extent of such lien.



The articles of incorporation and stock certificates of

he four water companies whose stocks are here involved

ippear in the record (R. 82, 89, 93, 94, 122, 127 and 134).

IkVith the exception of the Humboldt Lovelock Irrigation

Aght & Power Company, there is nothing in the articles,

py-laws or stock certificates of these companies indicating

any particular restrictions on the disposition of the stock

l)r priority to their stockholders in the use of their respec-

ive facilities. However, the court found and evidence

^hows that the only assets of these companies are the

ditches constructed by use of the proceeds of the sale of

their stock to landowners served by the ditches ; that their

Qnly business is the maintenance of these ditches in the

transmission of water to the lands of the stockholders;

ithat their only revenue is obtained from assessment upon

the stockholders to meet the operating expenses; that in

practice the use of their facilities has always been con-

ifined to stockholders, and that their stocks have been

transferred only as an incident to a transfer of lands. In

some cases transfers in pledge have been made in connec-

|tion with mortgages of the lands of the stockholders, prin-

cipally to the Federal Farm Loan Bank (Finding XVII,

R. 54 and R. 123-137).

The stock of the Humboldt Lovelock Irrigation Light

& Power Company is of two classes—Class A and Class

B. Only Class A stock is here involved. The articles of

incorporation of that company provide that:

''* * * the stockholders of our said corporation

shall always be entitled, by virtue of being such

stockholders, to a preferential use, over all other per-

sons, natural or artificial, of all water owned or
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possessed by our said corporation for the irriga-

tion of lands owned or possessed by such stock-

holders; * * *." (R. 82)

It is further provided:

a* * * Qj^^gg j^ stock shall have certain prefer-

ential rights over Class B stock, to wit : Class A stock

shall be entitled to the preferential use of water from

the Company of a maximum quantity of 10,000 acre

feet each year, to be distributed pro rata if requested,

for the irrigation of lands owned or irrigated by such

stockholder, lying under or irrigated by means of

water used through either the Irish American or

Last Chance, Old Channel, Young or South West

Ditch or ditches, situated in Lovelock Valley, Nevada;

that such preferential use shall be expressh^ limited

to such lands lying under said named ditches, and

upon Class A stock being transferred to a transferee

not a holder of Class A stock and not entitled to

exercise such preferential use. Class B stock shall be

issued to such transferee in lieu of the Class A stock

so transferred; * * *" (R. 85)

This preferential right is repeated in the form of stock

certificate (R. 128).

As in the case of the other companies, the only asset

of Humboldt Lovelock Irrigation Light & Power Company

is the so-called Pitt-Taylor reservoir. Its only activity

has been in the maintenance of that reservoir and dis-

tribution of water to its stockholders. Its stock also was

issued only to landowners sei-v^ed thereby. Its only reve-

nue is the charge made against its stockholders and

assessments on the stockholders to meet the operating

expenses of its facilities (Finding XX, R. 56). Although
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|ts articles of incorporation would i)eimit engagement

|n other lines of business *'it has never engaged in any

business or activity other than the business or activity

of acting as the agent of its stockholders in diverting

and storing water to be applied to a beneficial use upon

the lands owned by such shareholders" (Finding XX,

R. 56) and its by-laws provide:

"Sec. 1. The proper irrigation of lands belonging

to the stockholders of this Company shall always be

this Company's primary object, and during the irri-

gating seasons no waters of this Company shall ever

be used for any other purpose if such waters are

necessary to properly irrigate the lands of the Com-

pany's stockholders." (R. 132)

I

ASSIGNMENTS OF ERROR RELIED UPON.

I

Plaintiff relies upon and will rely upon the follow-

ing assignments of error: (Note: The Roman Numerals

'refer to the assignments and Arabic numbers to the re-

spective pages of the record.)

II (70); III (70); IV (70); VII (71); VIII (71);

IX (72) ;X (72); XI (72).

ARGUMENT.

i I THE STOCK IN CONTROVERSY IS APPURTENANT TO THE

LAND AND PASSED BY CONVEYANCE THEREOF.

Assignments of Error Involved:

''11.

"The Court erred in failing to find that said water

stocks were and are appurtenant to the lands de-
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scribed and referred to in said complaint now owned

by plaintiff, and that said water stocks were trans-

ferred by the deed and niortgage of said lands."

"The Court erred in making and entering its decree

that plaintiff is not entitled to a judgment declaring

that said water stocks are subject to and conveyed

by the lien of the real estate mortgage described in

the complaint herein."

"3.

"The Court erred in not making and entering its

judgment that plaintiff is the owner and entitled to

the possession of said water stocks and that defend-

ant has no right, title or interest therein or thereto

or any lien thereon."

"4.

"The Court erred in not making and entering its

decree that defendant surrender and deliver said

water stocks to plaintiff."

"7.

"The Court erred in failing to find that, by virtue

of the deed described in Finding X, said water

stocks were sold, assigned and transferred by John

G. Taylor to John G. Taylor, Inc., a corporation."

"8.

"The Court erred in failing to find that, by virtue

of the mortgage referred to in Finding XI and XII,

said water stocks were mortgaged by John G. Taylor,

Inc. to The Reno National Bank."



i:;

Discussion

:

riu' Distiiit Coiiil riv:litly coiicIikIimI that plaiiitifT iih

^^uccessor in owtifi•^^hil) n\' ih.- lands ilcscrilMMl in tlu- com-

plaint, is the owmr o!' all water riirlits apinirtcnant there-

jto, includinir nil riulits to all nicaiiK (if transportation ami

ptorau:*' <»t' water sin-li as «l.im>, ditelies. canals, and n-ner-

K'oirs, from tlu" places or point- of diversion to the placoM

or points of uso (Opinion, K*. 44). With the exception of

the ]Inml)ol(lt Lovelock Irriiration Lit;ht & Power f'om-

.jiany, none of the companies, the stock <»f which is in-

ivolved in tliis litiiiation, is ])ossosse(l of any rii^ht to

lapprojiriate water. A decree of the state conrt whirh

!adjiulieated the riirlit to diveit water from the natnral

flow of the Ilnmholdt l\'i\('r, exju'essly pro\idcs that the

riglits therein contirnie(l are a|)purtenant to the plaec of

• use (K. 104), and the certilicates wliicli constitute the

'sole basis of the watei- riii:hts |)ossessed hy the Ilnmholdt

Lovelock Irritration Liiclit «S: Power Company provide

"that the liirlit to watei- lieichy determined is limited

to the amount which can he heiielicially used, not to ex-

ceed the amount al)Ove specified. (lUfl the use is restricted

to tlir |)lace where acquired and to th»' pur|io<e for which

'acquired" (K. 109-112).

it is cleai', therefore, that all water liirlits pos.'<e.H8od

hy the owner of the stock involved in this suit are v«'.««tpd

in the plaintitT. and under the doctrine enunciate«l hy the

Supreme Couit of Xevada in /'msoh- r. Stnimhont Canal

Conipnn//, ;!7 Xev. 154. 140 I'ac 7J(). plaintiff is entitled

to an easement in the ditches, reservoirs ami other irriKH-

tion works of the respective companies for the diversion,
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storage and conveyance of water from the place of diver-

sion to the point of use upon plaintiff's land.

It is appellant's contention, however, that not only the

right to receive water and to the use of the facilities of

the respective companies for the diversion, storage and

conveyance of water, are appurtenant to the land, but

the stock itself is appurtenant to the land, and that the

court erred in not so decreeing.

At the outset it should be noted that stock in the

hands of one other than the plaintiff has nothing more

than a nuisance value, since none of the companies has ;

ever been operated for profit, or has ever derived any in-

come except from assessments and charges collected from

their stockholders in amounts sufficient to cover only the

bare cost of maintenance and operation, or has ever en- •

gaged in any activity other than operating irrigation

works for the benefit of and as common agent for the

persons who have applied the water to a beneficial use, ;

or has ever owned or possessed any assets except irriga-

tion facilities which are subject to easements in favor of

the persons who have applied the water to a beneficial use. «

In this aspect, the situation here is much the same as that

described in Twim Falls L. & W. Co. v. Twin Falls Canal
,

Co., 7 Fed. Supp. 238 (affirmed C. C. A. 9, 79 Fed. (2) 431, I

certiorari denied 80 L. ed. 466), where the court said:
\

(I* * * Each share was then to represent a water

right plus a proportionate interest in the property

which plaintiff was to hold in trust for defendant

until the project was transferred to the latter. But

a water right can only exist when appropriated for

and appurtenant to land upon which a beneficial use
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of the flow can be made. They were, when issued,

only indicia of a water right dedicated to a definite

parcel of land. If sold and appurtenant to land, each

share constitutes a proportionate interest in the works

and the water. Unsold, a share is of potential value

only under peculiar conditions. It cannot be placed

on the market like industrial stock and sold to the

public at large. The purchaser must be in a position

to apply the water represented to a specific tract of

land, subject to irrigation from the original appro-

priation. The most potent factor is that when all the

water appropriated has been applied to a beneficial

use, a share of stock has no value, actual or potential,

except for nuisance purposes."

On the other hand, unless plaintiff is adjudged and

decreed to be the owner of the stock, plaintiff stands the

risk of being deprived of the enjoyment of the very

rights which the court held to be vested in plaintiff.

The articles of incorporation of the Humboldt-Lovelock

Irrigation Light & Power Company, as the findings show,

provide that holders of the Class A stock of that company

shall be entitled to the preferential right to the first 10,000

acre feet of water stored in the Pitt-Taylor Reservoir an-

nually, and that in the event that any Class A stock is

transferred apart from the land of its owner to a person

not the owner of Class A stock, the stock will immediately

become Class B stock. It is probable that the right to

receive water from the company is so far appurtenant to

the land that it will follow the land even though the stock

falls into the hands of other owners. But the articles of

incorporation do not so provide,—on the contraiy they
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provide just tiie opposite. The court has no power in i

these proceedings to pass upon the vaUdity of the com- :

pany's articles, and unless the articles are invalid, then,

in failing to decree that the plaintiff is the owner of the

stock of the Humboldt-Lovelock Irrigation Light & Power

Company, the court has placed it within the power of the

defendant to deprive plaintiff of the preferential right to

receive from the Humboldt-Lovelock Irrigation Light &

Power Company the water which the court decided the

plaintiff was entitled to receive.

The situation in reference to the ditch and canal com-

panies is much the same. Plaintiff contended and the court

held that the canals and other facilities for the diversion

and transportation of water owned by these companies are

subject to easements in favor of the owners of the lands

which have been irrigated by means of water carried

through such canals and ditches. The fact remains, how-

ever, that the right to have the water transported through

the canals and ditches is evidenced by stock, and the stock

has no value except as evidence of that right. Accordingly,

in the event that the stock is ever transferred to a person

ignorant of the rights of the plaintiff as adjudicated in

this proceeding, it would be open for the purchaser of

such stock to contend that the plaintiff is not entitled to

the enjoyment of the right to the use of the ditches and

easements. While such a contention might be without

merit the adjudication made in this proceeding is not

binding upon any of the respective companies, nor would

an innocent purchaser of the stock be bound by it.

On the facts of the case as found by the court on un-

refuted evidence, it is manifest that the court erred in
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'failing to decree plaintiff to be the owner of the stock

free and clear of any claim of the defendant. The lands

referred to in the complaint had a value of between $50

and $100 an acre if irrigated, but a value of only $2.50

lan acre if not irrigated (R. 116); if deprived of water

from the Pitt-Taylor Reservoir the lands would have

a value of approximately one-half of the value placed upon

them as irrigated lands (R. 117) ; the water carried in the

ditches of the several ditch companies is devoted to a

beneficial use upon the lands referred to in the bill of com-

plaint (R. 54); there is no other way of irrigating the

I

lands than through the ditches mentioned (R, 56); in

making its loan to The Reno National Bank the Recon-

struction Finance Corporation relied on the representa-

tions of the executive vice president of The Reno National

Bank who was also the executive vice president of the

Bank of Nevada Savings & Trust Company, that the lands

, were irrigated lands (R. 105).

I

In these circumstances the great weight of authority is

' that stock of corporations such as those here involved is

) appurtenant to the land.

In In re Thomas Estate, 147 Cal. 236, 81 Pac. 539, the

i California Supreme Court was called upon to decide

whether stock in a water company similar to those com-

panies involved in this suit should be distributed to the

residuary legatee or to the devisee of the real estate. The

I

court said:

I
"No by-laws were adopted or certificates of stock

issued in conformity with section 324 of the Civil

Code as amended in 1895, providing that shares of

stock in a water company, when the section is com-
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plied with, shall be appurtenant to the land described

in the certificate. But in this connection it is proper

to note the fact that the corporation was formed,

and its practice of distributing water to its stock-

holders established, more than three years before the

passage of this amendment, and while it is true that

nothing can be claimed by respondent under this law,

it remains equally true that if before its enactment

the water-right became appurtenant to the tract de-

vised to her by other lawful means the law has no

invalidating effect upon the right so acquired."
• **«***•

li* * *
-g^ji. 'I. ^QQg j^Q^ follow from this that the

shares in controversy could not be appurtenant to the

land. Conceding that they were so far personal prop-

erty that the decedent might have transferred the

water right by indorsement of the certificate, and

thereby have severed the water-right from his land,

it remains undeniablj^ true that the right represented

by the certificate—the right to receive eight hours'

run of water in his turn—was appurtenant to the

land, though deemed personal property with refer-

ence to the mode of transfer. In this view the stock

certificate was merely the evidence of a water-right,

which right, though capable of severance from the

land to which it had become appurtenant, never was

alienated or diverted by the decedent in his lifetime,

but remained appurtenant to the six acre tract at the

date of his will and at the time of his death. There-

fore it was entirely proper to direct a transfer of

the certificate to the respondent. It is her muniment

of title and passes with the right of which it is the

evidence, just as title deed should go to the dis-

tributee of real property.
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"Nor is it aii> ohjcctiori to tlio (lcon*o tluit the cor-

poratioji may Ix- interested in the dispoHition of itH

stock. It is not easy to hcc liow a corporation \h a

necessary i)arty to a controversy lietweeii third par-

ties as to the ownersliii) (!" particnhir sliares of its

stock; hut if tlie Trahnca Water Company hnH a

possibh' interest in tliis controversy it is not hound

hy the decree and remains free to maintain itn ad-

verse risfhts wlienever they are drawn in (inewtion."

lu re Joliiisoii's Estate, (14 I'tah 114. -JlN |>ac. 74S, T.W,

was a case involvini; sultstantiaily similar faets. It was

there held

:

"heeeased left a water rii^lit reprosente<l by 5f>i/o

shares of the ca])itai stock of the Tnion & .lonhm Irr.

C^impany, wliich, dnrinii: his lifetime, had lieen \\s(h\

for the irrigation of tlie land owne<i and left by him.

The water rights were aj)|)raised to^ethei' with and

as a i)art of the land. When Tract 15 was soM. I'JV*;

shares of the water stock was tiansferred with it.

A|)])ellants, elaiininj? the 44 remaining shares of water

stock as an a])purtenant to tract A of the real estate,

))ra>(Ml for its distribution to them. It wa> allege*!

and not denied that the water right was nsetl in

connection with tiu^ land, and that the land is of little

or no value without the water right. 'IMie trial court

found that the water right had been used for the

irrigation of the lands owned l)y tlie testator, but tliat

notwithstanding such use the same was jx-rsonal

propei'ty, and was not included in the devise to ai)pel-

lants. The (juestion is whether a water right so owne<l

and used will ])ass by tlie devise, without mention,

with the land as an appurtenance.

"* * * The right to the use of water for irrigation

is inseparately relate<l to land. Without its continne<i
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use upon land the right ceases. The customary prac-

tical presumption is that water rights used upon land

are appurtenant to and a part of it. In this arid

country, in most cases, 'farm lands' are valueless

without water. It is inconceivable that the testator in

this case intended to devise 'eleven acres above-men-

tioned of my farm land' and not include the water

rights, upon the use of which depends the enjoyment

and value of the property and without which it would

scarcely be 'farm land'.

"Upon principle and authority we conclude that the

water right referred to passed by the will as an

appurtenance to the land selected by the executor,

and that the same should be distributed to the appel-

lants with the land.

"The judgment appealed from is reversed and set

aside, and the district court directed to enter a decree

in accordance with this decision awarding and dis-

tributing the whole of Tract A of the real estate, as

described, together with the 44 shares of capital stock

of the Union & Jordan Irrigation Company, repre-

senting the water right, to appellants. The decree

should also include as an appurtenance to the land

devised the right of way reserved across tract B to

provide the necessary access from the public high-

way. With respect to the division of the property

devised between appellants, the court will make such

disposition in accordance with the will as the circum-

stances may require."

In Ireton v. Idaho Irrigation Company, 30 Idaho 310,

164 Pac. 687, it appeared that one Lansdon mortgaged to

Boise Title & Trust Company 160 acres of land, together

with all water rights owned by the mortgagor or belong-
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ing or coimeeted witli the mortgaged premises. 'V\\\>. mort-

igage was recoi-ded on .)aimai>- S, 1{)1-J and the mortgaged

jproi)orty was on the l.'Mli da\' of Maicli of the >ame year

'sold n|)()n the foreclosure of the mortgage, to the phiin-

tiff Ireton. At tlie time of the execution of the mortgage
I

;Lansdon was the owner of certain shares of stock in IVig

iWood River Reservoir & Canal Co. Ltd. The shares rep-

; resented a ])roportionate interest in certain irrigation

works and entitled the holder thereof to certain cpiantitios

of water. Water was actually delivered to and applied to

a heneficial nse upon the mortgaged hmds dining 1911.

Prior to the execution of the mortgage, naniel\. on .\pril

1, 1910, the defendant Lansdon had executed an agi-ee-

ment conferring npon the defendant Idaho liiigation Com-

pany, a lien upon the stock. This contract was not re-

corded, but after the recordation of the mortgage the stock

I

was transferred on the books of the company, the stock

I certificates were transferred to the defendant. Both the

i plaintiff and defendant claimed the stock. The Supreme

Court of Idaho held that the stock was ai)|)nrtenant to the

land and passed with the mortgage. In so doing the court

' said (]). (iS9):

*'Tt is contended by appellant that the shares of

stock in the operating company are personal prop-

erty, and that the water right passed by assignment

of them, and did not l)ecome subject to the mortgage

on the land. While shares of stock in an ordinary

corporation, organized for profit, are personal prop-

eity (Section 2747 Rev. Codes; State v. Dunlap, 28

Idaho 784, and cases therein cited on page S02. ]')(">

Pac. 1141), and while this court has held shares in an

irrigation company to be personal property (Watson
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V. Molden, 10 Idaho 570, 79 Pac. 503) the fact must

not be lost sight of that a water right is, as hereto-

fore shown, real estate, and that in case of a mutual

irrigation company, not organized for profit, but for

the convenience of its members in the management

of the irrigation system and in the distribution to

them of water for use upon their lands in proportion
]

to their respective interests, ownership of shares of

stock in the corporation is but incidental to owner-

ship of a water right. Such shares are muniments

of title to the water right, are inseparable from it,

and ownership of them passes with the title which li

they evidence. In re Thomas' Estate, 147 Cal. 236, J

81 Pac. 539; Berg v. Yakima Valley Canal Co., 83 '

Wash. 451, 145 Pac. 619, L. R. A. 1915D, 292.

"It follows that, since respondents' mortgage is

a prior lien upon the land and upon the water right

appurtenant thereto, their claim to the shares of

stock, which evidence that water right, is superior to «

that of appellant."

In Yellowstone Valley Company v. Associated Mort-

gage Investors, 88 Mont. 73, 290 Pac. 255, it appeared that

the plaintiff owned two tracts of land and also stock in a

mutual ditch company which provided irrigation for the

said land. To secure loans, the plaintiff owner executed

three mortgages on this land, each with a similar provision

covering all irrigation rights, whether represented by capi-
,

tal stock of ditch or water companies or by direct owner-

ship, and at the same time assigned the certificates repre- '

senting the water rights to the mortgagee. In applying

for the loans the plaintiff represented that the hinds were

irrigated and the mortgages were made on the basis of
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irrigated land values. Without irrigation the lands were

semi-arid in character and comparatively without value.

The loans were based on the value of the lands as irri-

gated lands with water rights attached thereto; without

water upon the lands the loan value upon the same would

have approximated less than 30% of the loan value for

irrigated lands ; the lands at all times required all the

water that could be secured from the ditch by the owners

of the shares of stock. The plaintiff being in default as to

the payment of the second and third of these mortgages,

the holder of them foreclosed and bid the property in at

the foreclosure sale. The sheriff's certificate of sale and

deed failed to mention the appurtenances, water, water

rights, or shares of stock, and this was a suit by the

plaintiff to recover possession of the shares of stock or

their value. It was held that while shares of stock in

an ordinary corporation, organized for profit, are personal

property, the fact could not be lost sight of that a water

right is real estate, and that in the case of a mutual irri-

gation company, not operated for profit, as in this case,

the ownership of shares of stock in the corporation is but

incidental to the ownership of a water right, and owner-

ship of them passes with the title which they evidence,

' subject, in this case, to the lien of the first mortgage. In

so doing, the court said

:

''Plaintiff's theory is that the shares of stock in

the Ditch Company are personal property, are not

and cannot be appurtenant to the land; that the stock

was liy])othecated to the defendant by way of pledge,

and, the pledge not being foreclosed when the de-

fendant bid in the lands for the full amount of the
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judgment, the stock was released from its pledge, and

the debt being paid, the defendant has no interest

therein.

"The determinative question is: Under the facts

and circumstances shown, did the mortgage include

the water rights represented by the shares of stock?

" * * * As is shown in the agreed statement of facts,

the land in question was irrigated, and without irriga-

tion was of little value. It appears conclusively that the

water obtained from the canal of the Big Ditch Com-

pany was essential to the use of the land in question,

and had been used thereon for thirty years or more.

Upon the facts shown there can be no question that

the water rights represented by the shares of stock

in the Big Ditch Company were appurtenant to the

lands. The authorities sustain this position. The fact

that the certificates of stock—evidences of ownership

of an interest in corporate property—are personal

property, does not militate against this statement.

Personal property can become an appurtenance to

land without attachment or annexation. * * *

"The doctrine announced in the foregoing cases

is suited to our history and conditions and meets

with our approval. Defendant's counsel cite decisions

from the Supreme Court of Colorado to sustain the

decision of the lower court, but with these we are

unable to agree.
j

"We do not overlook the point that whether a i

water right evidenced by shares of stock is appur-

tenant to the land upon which the water is used is

a question of fact. But, upon the conceded facts,
j

that question does not trouble us: clearly, the water

is appurtenant to the land. Such being the case,

the governing rule is that everything essential to
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the beneficial use and enjoyment of the property-

conveyed is, in the absence of language indicating

a different intention on the part of the grantor, to

be considered as passing by the conveyance. Sheets

V. Seldon, 2 Wall. 177, 17 L. ed. 822. The owner of

land with an appurtenant water right may by appro-

priate conveyance, convey the land to one person

and the water right to another. But, if he conveys

the land without reservation, he also conveys the

appurtenance and whatever is incidental to the land.

He therefore conveys the appurtenant water rights,

unless he expressly reserves them. If the water rights

are represented by stock in an irrigation company

such as the Big Ditch, he may, of course transfer

the water right by mere assignment of the stock to

one person and may convey the land by deed to an-

other person. As a matter of course, controversies

may arise in transactions of this nature in which it

may be necessary to ascertain whether a grantor

has intended to sell the water to one person and the

land to another. But here, where it is clear that the

mortgagor intended to convey both the land and the

appurtenant water to the mortgagee to secure the

payment of debt, the question does not arise." (page

257)

From the foregoing authorities we submit that the

conclusion follow^s inevitably that the shares are muni-

ments of title to the water rights which are admittedly

vested in the plaintiff; that they are inseparable from

those rights and that ownership of the shares passes with

the title which they evidence. Such being the case, the

shares passed with the conveyance of the land l)y John

G. Taylor to John G. Taylor, Inc. on April 9, 1930 and
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became subject to the mortgage of the lands executed by

John G. Taylor, Inc. to The Reno National Bank and

passed with the conveyance under the decree foreclosing

that mortgage to plaintiff's predecessor in interest and

by mesne conveyances to the plaintiff. The shares being

appurtenant to the land and passing with the conveyance

thereof, it is obvious that the bank, of which the de-

fendant is the receiver, acquired no lien upon the stock

by virtue of the pledge agreement executed by John G.

Taylor more than two years after he had parted with

ownership of the land to which thej^ were appurtenant.

The District Court declined to decree the plaintiff to

be the owner of the shares free from any claim of the

defendant, on the ground that while the companies had

no water rights, the stock might nevertheless represent

some other more or less valuable rights, saying in this

connection

:

"A reference to the articles of incorporation of the

several companies do not disclose that they were

organized for the sole or primary purpose of supply-

ing water for irrigation of any particular land. In

the case of the Humboldt Lovelock Light and Power

Company, as indicated by its name, it was incor-

porated for other purposes in addition to that of

storing and transporting water for irrigation. Stock

therein might necessarily have a value for reasons

wholly distinct from the matter of supplying water

for irrigation of lands which, by its charter, is not

confined to any definite tracts." (R. 42)

The District Court overlooked the fact that the by-laws

of the Humboldt-Lovelock Irrigation Light & Power Com-

pany provided as follows:
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"Sec. 1. Tlie proper irrigation of lands belonging

to the stockholders of tliis Company shall always be

this Company's primary object, and during the irri-

gating seasons no waters of this Company shall ever

be used for any other purpose if such waters are

necessary to properly irrigate the lands of the Com-

pany's stockholders." (R. 132)

Irrespective of this fact, however, it is well settled that the

provisions of the Articles and By-Laws of the respective

companies are immaterial in determining whether or not

the shares are appurtenant to the lands. None of the com-

panies has any tangible assets except works for the di-

version, transportation and storage of water. These assets

are subject to the right of its shareholders to the beneficial

use thereof in proportion to their stockholdings, upon

payment only of the cost of maintenance. The court has

found and held that this right to the beneficial use of the

assets of the respective companies, insofar as the same

is represented by the shares involved in this litigation, is

vested in the plaintiff, and not in the defendant. The

Humboldt Lovelock Irrigation Light & Power Company,

unlike the other companies, owns, in addition to works for

the diversion and storage of water, certain water rights.

But these rights the court found to be held by the com-

pany for the beneficial use of its shareholders, and that

the plaintiff and not the defendant is entitled to the right

evidenced by the stock in question to the beneficial use of

the water. None of the companies have been operated for

profit. Each of them has been operated as a coinnioii

agency or instrumentality of the owners of the land serve* 1

bv their facilities. In these circumstances, the only right
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which the stock can evidence other than the beneficial

rights vested in the plaintiff, is a bare proportionate

interest in the naked corporate franchise of the respective

companies. This right can become valuable, if at all, only

in the event that the companies engage in a business

activity other than that of diverting, transporting and

storing water. Since all of the companies have been in

existence for more than a quarter of a century and none

of them has engaged in any business or activity other than

that of diverting, transporting and storing water, we sub-

mit that the right in the naked corporate franchise is so

inconsequential and utterly speculative as to make it ap-

propriate for the court to apply the doctrine of de minimis

non curat lex.

Quite apart from this fact, however, the evidence estab-

lishes that so far as the actual operation of the several

companies involved in this litigation is concerned, there

is nothing to distinguish them from the water companies

involved in the cases of In re Johnson's Estate (Utah)

228 Pac. 748; Ireton v. Idaho Irrigation Co. (Idaho) 164

Pac. 687; Yellowstone Valley Co. v. Associated Mortgage

Investors (Montana) 290 Pac. 255; In re Thomas' Estate

(Cal.) 81 Pac. 539, and other decisions, in which the courts

have held the stock to be appurtenant to the land so as to

entitle a transferee or mortgagee of the land to the stock

certificates. Whether or not the Articles of Incorporation

of the several companies involved in this action restrict

them to diverting, transporting and storing water for the

benefit of their stockholders, it must be borne in mind

that the Articles of Incorporation are in no sense con-



29

[trolling. The character of a corporation is to he dotcr-

' mined by what it does and not by what it may do under

jits Articles of Incorporation. Southern CaUfoDi'ui Edisox

; Co. V. R. R. Commission, 194 Cal. 757, 7(53, I^.IO Pac. {\{\\ -,

Del Mar Water Co. v. Eshleman, 167 Cal. ()()(), 140 Pac.

591, 948.

In the case of In re Thomas' Estate, 147 Cal. 236, 81

l*ac. 539, neither the Articles nor the By-Laws restricted

the iK)wers of the corporation there involved to diverting,

transporting or storing water for the benefit of its stock-

holders. As a matter of fact, however, it had confined its

activities to doing that and nothing more. The court said

this had been done, not in pursuance of any by-laws for-

mally inscribed in the records of the corporation, but

solely in accordance with a common understanding of the

stockholders. The court held that the stock was neverthe-

less appurtenant to the land so as to entitle a transferee

of the land to the stock certificates.

It is, therefore, clear that notwithstanding the breadth

or scope of the powers conferred upon the respective

ditch and reservoir companies by their Articles and By-

laws, the stock was and is appurtenant to the land so as

to pass by conveyance thereof, with the i-esult that de-

fendant cannot, as against plaintiff, assert any interest in

or lien upon the stock.
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II. THE DEFENDANT NOT BEING AN INNOCENT PURCHASER

OK, ENCUMBRANCER FOR VALUE CANNOT ASSERT A LIEN

ON THE STOCK ADVERSE TO PLAINTIFF.

(a) Assignments of Error Involved:

''10.

"The Court erred in failing to find that at the

time the pledge agreement and loan described in

Finding XV were made, John G. Taylor had no

right, title or interest in or to said water stocks and

that the interest of John G. Taylor, Inc., therein was

subject to the mortgage theretofore made by John

G. Tayloi', Inc. to The Reno National Bank, and that

the Bank of Nevada Savings & Trust Company at

all said times had notice and knowledge that said

water stocks had theretofore been sold by John G.

Taylor to John G. Taylor, Inc. and by the latter

mortgaged to The Reno National Bank." (R. 72)

'*7.

"The Court erred in failing to find that, by virtue

of the deed described in Finding X, said water stocks

were sold, assigned and transferred by John G. Tay-

lor to John G. Taylor, Inc., a corporation." (R. 71)

"The Court erred in failing to find that, by virtue

of the mortgage referred to in Finding XI and XII,

said water stocks were mortgaged by John G. Taylor,

Inc. to The Reno National Bank." (R. 71)

"The Court erred in failing to find that, by virtue

of the transactions described in Finding XXII, plain-
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tift" is now the owner and entitled to the possession

of said water stocks." (R. 72)

(b) Discussion:

Irrespective of whether the water stocks in question

passed as an appurtenance to the lands now owned by

appellant, the transactions siiown by the record were suf-

ficient to constitute a conveyance and mortgage of the

stock, and by foreclosure of the mortgage appellant is the

owner thereof. The record shows that the banks, of which

respondent is receiver, had knowledge of these transac-

tions prior to parting with anything of value, and there-

fore, not being bona fide purchasers without notice, the

lien of respondent is subordinate to the rights of appellant.

John G. Taylor on June 9, 1930, was unquestionably the

owner of both the lands and the water stocks. The waters

stored and transmitted by the water companies for years

previously had been used to irrigate the lands in question.

The deed of June 9, 1930, from Taylor to John G. Taylor,

Inc. conveyed "all shares of stock of any water corpora-

tion appurtenant to said lands or the waters from which

are used or have been used in connection with the irriga-

tion ur cultivation thereof" (R. 79). As between the

parties this transfer was valid and vested title in the stock

to John G. Taylor, Inc. Although not transferred on the

books of the water companies from the name of John G.

Taylor, he held the stock thereafter merely as a trustee

for the company.

12 Fletcher, Cyclopedia Corporations 293.

Tlio record also shows that it was intended by the

mortgage from John G. Taylor, Inc. to The Reno National
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Bank to mortgage all the property which that company

then owned. In this connection Mr. Sheehan testified

(R. 146):

''At the time we attempted to consolidate the

Taylor loans in the early part of 1932, there was

discussion of security with Mr. Taylor, and he fur-

nished a list of all his property, both that of John

G. Taylor, Inc. and of himself personally. I do not

recall that the water stocks were specifically men-

tioned. He agreed to furnish as collateral everything

that he had. He complied with our request that he

furnish as collateral all the stock in the various cor-

porations. * * *

"There was considerable discussion in the early

part of 1932 about the consolidation of the Taylor

loans, which were previously unsecured. Several dis-

cussions were had, both with Mr. Taylor and with

the officials of the Reconstruction Finance Corpora-

tion. It was repeatedly stated that all of the property

of John G. Taylor, Inc. and John G. Taylor was to

be put up as security. Following these conversations

the loans were consolidated into a single loan of

$700,000, represented by note from John G. Taylor,

Inc. to The Reno National Bank, secured by chattel

mortgage and real estate mortgage. At the time the

real estate mortgage was being prepared, Mr. Taylor

was told that he was expected to give all the security

which his company had, and he agreed to do so. This

note and the mortgages were later assigned to the

Reconstruction Finance Corporation, which advanced

to The Reno National Bank more than One Million

Dollars."

Irrespective of the sufficiency of the description in that

mortgage, and irrespective of compliance with statutory
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gage was good as between the parties {Jones on Chattel

Mortgages, 5th ed., p. 3; 11 C. J. 454).

i
Section 987, Compiled Laws of Nevada, which provides

that a mortgage of chattels "is void as against creditors

of the mortgagor and subsequent purchasers and encum-

brancers of the property in good faith and for value"

unless certain atfidavits (admittedly not here present) be

attached, is not here involved, since it appears that the

. state banks for which defendant is receiver had notice

and knowledge prior to the time that they parted with

anything of value that the water stocks in question were

no longer owned by Taylor but were subject to the mort-

gage held by the R. F. C. made by John G. Taylor, Inc.

I Section 987, Nevada Compiled Laws, has not in its pres-

ent form been construed by the Nevada courts. It is,

however, identical in terms with Section 2957 of the Cali-

fornia Civil Code. The California statute has been con-

strued as available only to one who at the time he parted

with value had no knowledge of a prior mortgage not

executed with the requisite formalities.

I

Works V. Merritt, 105 Cal. 467

;

Treat v. Burns, 216 Cal. 216.

Such statutes have also been construed as applicable

only to tangible personal property and not applying to

corporate stocks or other choses in action.

Westinghouse etc. Co. v. Brooklyn R. T. Co., 288

Fed. 221;

Jones on Chattel Mortgages (5th ed.). Sec. 278.
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No evidence was introduced respecting the alleged at-

tachment liens of the three state banks for which re-

spondent was receiver, and the only lien claimed by re-

spondent as to which any evidence is shown of record is

that derived through the Bank of Nevada Savings & Trust

Company under an alleged pledge agreement from John

G. Taylor personally. The record shows that this pledge

agreement was made approximately two months after the

transaction between John G. Taylor, Inc. and The Reno

National Bank and after assignment of that mortgage to

the R. F. C. It was not until several weeks after the date i

of the pledge agreement that the Bank of Nevada Sav-

ings & Trust Company made any advances or parted with ^

value. At the time the pledge agreement was taken and

at the time the Nevada Bank loaned money on the strength

thereof, that bank had knowledge of the prior mortgage.

The Nevada Bank was owned by the same stockholders,

occupied the same banking rooms and had the same offi-

cers, directors and personnel as The Reno National Bank,
j

The Nevada Bank transaction was handled by the same

Mr. Sheehan who had handled the transaction between

John G. Taylor, Inc. and The Reno National Bank and

the assignment of that mortgage to the R. F. C. Sheehan \

testified that he knew that The Reno National Bank mort-
J

gage was intended to cover everything which John G.

Taylor, Inc. possessed; that the lands in question attained

their value primarily by virtue of their possibility of irri- j

gation derived through the facilities of the water com-

panies whose stocks are here involved. Sheehan testified

that in connection with the subsequent Nevada Bank
;
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transaction he did not see (and therefore could not have

relied upon) the pledge agreement signed by Taylor per-

sonally, on which defendant's lien is founded. In fact,

Sheehan testified that he had not seen the certificates

representing these stocks throughout that period until he

saw them at the trial. His signature appears as a witness

to the endorsement of John G. Tajior on the stock cer-

tificates in question (R. 143). In light of his testimony,

Sheehan could have witnessed Taylor's signature only in

connection with some antecedent transaction, confirming

his description of The Reno National Bank transaction, as

to which he testified (R. 147)

:

"At the time the real estate mortgage was being pre-

pared Mr. Taylor was told that he was expected to

give all the security which his company had, and he

agreed to do so."

The knowledge acquired by Sheehan, who was the sole

representative of the Nevada Bank in the transaction

relied on by respondent, cannot be repudiated merely be-

cause Sheehan acquired that knowledge while acting for

The Reno National Bank. The knowledge possessed by an

agent of two or more corporations is attributable to each

irrespective of the capacity in which such knowledge was

acquired.

Restatement of the Law of Agency, §276;

Cook V. American T. d W. Co. (R. L) 65 Atl. 641;

Louisville Trust Co. v. Louisville R. R. Co., 75 Fed.

433.

The deed of June 9, 1930, was sufficient to pass title to

the water stocks from Taylor to John G. Taylor, Inc. The
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mortgage of March 12, 1932 was intended to and did mort-

gage that stock to The Reno National Bank and by fore-

closure of that mortgage appellant is now the owner of

the stock. While it is true that when the stock was per-

mitted to remain in the name of John G. Taylor indi-

vidually, a bona fide purchaser for value of the stock

from Taylor might be protected, and while such a pur-

chaser would be entitled to the benefit of Section 987, Ne-

vada Compiled Laws, in view of the fact that the mortgage

did not contain the affidavit thereby required, respondent

is not such a bona fide purchaser. As receiver he can stand

in no better place than the banks for which he is acting.

These banks at the time they parted with value had knowl-

edge of the conveyance of the stock from Taylor to the

corporation and of the mortgage by the corporation to

The Reno National Bank. Having actual knowledge of

these transactions, informalities or irregularities in the

transfer of the mortgage cannot be relied on and liens

asserted based on transactions entered into with such

knowledge are subordinate to the interest of the prior

purchaser or encumbrancer. Appellant, therefore, having

succeeded, through foreclosure of The Reno National Bank

mortgage, to the title to the property affected thereby, is

now the owner of the stock and entitled to its possession

as against respondent.

It is respectfully submitted that the decree should be

reversed, with instructions to enter a decree adjudging

appellant to be the owner of the stocks described in the
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complaint, free from any claim of respondent, and direct-

ing the surrender of such stocks to appellant.

Eespectfully submitted,

Maurice E. Harrison,

T. W, Dahlquist,

James S. Moore, Jr.,

Attorneys for Appellant.

Brobeck, Phleger & Harrison,

Orrick, Dahlquist, Neff & Herrington,

Of Counsel.




